




EXHIBIT F-2 

ADJUSl‘I\IENT ESCROW AGREEMENT 

ADJUSTMENT ESCROK AGREE~MENT ( t h s  “Escro~,, A ~ e e m e n r ” ) ,  dated as of 

(“ATT’), and .4llegance Telecom Company Worldwide, a Delaware corporation, debtors- 
in-possession under title 11, of the United States Code, I 1 U.S C in the Umted States 
Bmkrup~cy Loud for the Southern District o fNew York (each individually, “Seller,” and 
iogether. . .  - “Seiicrs”), XO Comiumcations, Inc., a Delaware corporation (“Buyer”), and 

_. .~ 

I I . - ~  20041, by and among Al legmce Telecom, Inc , a Delaware corporation 

I 1 a5 escrow agent (rhe “Escrow Agenr’? 

W I T  N E S S  E T H  

WHEREAS, Buyer and Sellers hake entered into an Asset Purchase Agreement, 
dated as of [Februa1y]8~~2@4] (the ‘;4rsel Purchare Agreemenr” and capitalized terms 
used herein and not otherwise defined in this Escrow Agreement shall have the meaning 
ascnbed 10 them tn the Asset Purchase Agreement); 

WHEREAS, pursuant to Section 3 2(b)(iii) of the Asset Purchase Agreement, Buyer 
and Sellers have agreed that Buyer will deliver a deposit equal to the greater of (i) 
S7,000,000 and (,ii) the sum of $5,000,000 plus, to the extent positive, the h h d  Working 
Capital Adjustment (the “Escrowed Funds”) into an escrow account; 

WHEREAS, Buyer and Sellers desire to appoint the Escrow Agent to act as escrow 
agent hereunder in the manner hereinafter set forth and the Escrow Agent is willing to act 
in such capacity; 

Now THEREFORE, in consideration of the premises and of the mutual covenants 
and agreements hereinafter set forth and other good and valuable consideration, the 
receipt and sufficiency of which are hereby achowledged, Buyer, Sellers and the Escrow 
Agent hereby agree as follows: 

I .  Establishment of Escrow Account. The Escrow Agent shall establish and 
rnamtaln on behalf of the parties hereto, an interest bearing trust account (the “Escrow 
Account’? to w h c h  there shall be m e d i a t e l y  credited and held all amounts received by 
the Escrow Agent fiom Buyer in accordance with Section 2 hereof. The funds credited to 
the Escrow Account shall be applied and disbursed only a s  provided herein. The Escrow 
Agent shall, to the extent required by law, segregate the funds credited to the Escrow 
Account fiom its other funds held as an agent or m hust. 

2. Dmosits to the Escrow Account; Investment. 

(a) Buyer shall deliver to the Escrow Agent for deposit in the Escrow 
Account the Escrowed Funds as required pursuant to Section 3.2(b)(iii) and Section 3.4(fl 
of the Asset Purchase Agreement and the terms set forth herein. 



i,i 41 amounts to be deposi~ed wth the Escrow Agent shall be 
uansferred by wire rransfer of Immeciatel~ available funds IO the followin_e account of 
the Escrow Agcnt (or to such ohe r  account of the  Escrow Agent as h e  Escrow Agent 
shall notify Sellers and Buyer in wnting pnor io the tTansfzr of funds and w h c h  account 
Sellers and Buyer approve) 

. . ~. 
p a m e  of Escrow .~ Agent] 
ABA No-: J.<?:T:L,:~~,~. .. :: 1 
Accuunt No;: :I,:;: ,,:<. ] 
Allegiance TeleFoh > ., ,Escrow 
AHentiop: 1~ 1 

(I:) The Escrow Agent shall confirm in wnhng lo  Sellers and Buyer the 
deposit received by i t  pursuant to Section 21a) above and the amount ofsuch deposit and 
of m y  other amounts from time to time deposited w t h  the Escrow Agent in connection 
with the Asset Purchase Agreement. 

(d) Funds on deposit in  the Escrow Account shall be invesled in shon- 
term Umted Stares government securities, money-market funds, interest bearing 
depository accounts or short-term certificates of deposit of a bank or bust company 
having combined capital, surplus and relained earmngs of at least $500 million; provided 
that any such investment can be liquidated upon three days nonce. The Escrow Agent 
shall not be accountable or liable for any losses resulting fiorn the sale or depreciation in 
the market value of such mvestments thereof. 

(e) AT1 shall be deemed the owner of all Escrowed Funds and 
investments m the Escrow Account and shall be responsible for the preparation of all tax 
refurns associated with the investments therein and shall pay all costs relating to such 
returns, and all taxes, fines and penalties and interest. The Escrow Account shall be 
ass iged  the federal tax identification number of ATI. AT1 shall provide Escrow Agent, 
at any b e  upon request of Escrow Agent with a Form W-8 or W-9 to evidence AT1 is 
not sublect to any back-up withholding under the United States Internal Revenue Code. 
AT1 shall repon all income, if any, that is earned on, or denved from, the Escrowed 
Funds as its income, in the taxable year or years in which such income is properly 
includible and pay any taxes athibutable thereto. 

3. !>ishibutions born Escrow Account. 

(a) Funds on deposit in the Escrow Account shall be withdrawn by the 
Escrow Agent only in accordance with this Section 3 .  

(b) If the Escrow Agent receives joint written instructions signed by Buyer 
and Sellers pursuant to the Asset Purchase Agreement that the Escrowed Funds, or any 
portion thereof, should be pad to ( I )  Buyer, (ii) Sellers or (iii) Buyer and Sellers under 
the terms of the Asset Purchase Agreemenf the Escrow Agent shall disburse the 
Escrowed Funds to Buyer and/or Sellers, as the case may be, in such amounts as are set 



forlh in SuChjOint w i n e n  instn~clions, together uith the earmngs thereon, w l h n  k e e  
(3) business d a y  of receipt thereof 

(c )  If one of the parties ( b e  “Norifimp Poriy”) (wlthoutjomt instruchons 
from the other party) nnhfies the Escroa, Agent Lhat i t  is entitled to the Escrowed Funds, 
such notice (the “Korrcr”) shall s a t e  the reason under Section 3(b) that the N o h f p p  
Party IS entitled to the Escrowed Funds, and [he Notice will also he sent to the other party 
(the ”Hecipienr“) The Recipient shall h a b e  ten (10) calmdar days from its actual receipt 
of the Yorice to provide nolice lo the Escrou. Agent and the Noufyng Pam, disputing the 
houfyng Party’s enu~lrmeni Io h e  Escrowed Funds I f  the Escrow Agent.does noi 
r e i e i w  notice disputmg such entitlemeni to the Escrowed Funds uqthm ten ( I  0) calendar 
days  afier the Recipierir acruall), recaves the Kouce. the Escrow Agent shall pay the 
tsrrowed Fund:. as directed by the Not i fyne  Party If the Escrow Agent receives nonce 
disputing such entitlement to the Escrowed Funds within len days after the Recipient 
receives the Kotice, the Escrow A_eent shall not pay the Escrowed Funds until the Escrow 
Agent receives either an order of the Bankruptcy Court, which order has become final 
and not subject I O  appeal and has been certified by the clerk of the Bankmptcy Court or 
other appropriate official, or joint wntten notice signed by Buyer and Sellers mdicating 
that the dispute has been resolved and directing the Escrow Agent to whom to pay the 
Escrowed Funds and income eamed thereon and in what amounts (collectively, a “Find 
Resohion”) The Escrow Agent shall pay che Escrowed Funds wilhin Lhree (3) business 
days of its receipt of the wntten evidence of a Final Resolution required above in ths 
Section 3(c) The Escrow Agent shall be entitled to rely, exclusively, on any 
representation jointly made by Buyer and Sellers in wnling in relation to the release of 
Funds bom the Escrow Account, and shall release funds hom the Escrow Account from 
time to time as directed UI any such joint written instruction kom Buyer and Sellers or 
pursuant to a Final Resolution. 

(d) All disbursements of the Escrowed Funds, or any portion thereof, and 
the earnings thereon to Buyer shall be disbursed to Buyer in accordance with the 
instructions attached hereto as Exhibit A. Buyer may amend Exhiblt A hereto from time 
to time by providing written notice to the Escrow Agent. Any such amendment shall be 
effective immediately upon receipt by the Escrow Agent of such written flotice. 

(e) All disbursements of the Escrowed Funds, or any portion thereof, and 
the earnings thereon to Sellers shall be disbursed to Sellers m accordance with the 
instructions attached hereto as Exhibit B. Sellers may amend Exhibit B hereto from time 
to time by providing written notice to the Escrow Agent. Any such amendment shall be 
effective immediately upon receipt by the Escrow Agent of such wntten notice. 

Account shall be deemed dissolved and h s  Escrow Agreement shall terminate upon the 
written agreement of the parties hereto, upon disbursement o f  all of the funds in the 
Escrow Account, or upon transfer of all amounts in the Escrow Account then in the 
possession of the Escrow Agent to the Bankruptcy Court or such other party as the parties 

4. Termination of Escrow Account and Escrow Apreernent. The Escrow 



hereto may jointly agree upon in writing in accordance wth the terms of t h ~ s  Escrow 
Agreement 

5 - Escrow Aqmt 

(a)  Buyer and Sellers, jointly and severally, agree to pay the Escrow 
.Agent reasonable compensation for 11s services as Escrow Agent hereunder, as listed on 
Schedule A annexed hereto, promp~ly upon request therefor, and to reimburse the Escrow 
.Agent ior all rez,onable expenses of or reasonable disbursements incurred by the Escrow 
Agent in the performance of its duties hereunder, includ~ng the reasonable fees, expenses 
m d  disbursemenls of counsel to the Escrow Agent. Nohvithstandmg the foregoing, and 
wthout prejudice to the Escrow Agent's nghts hereunder, each o f  Buyer and Sellers shall 
bear 50% of h e  fees, costs and expenses of the Escrow Agent and of any indemnity 
obligation pursuant to Section 6(c) hereof. 

@) The Escrow Agent may retam that ponion of the Escrow Account 
equal to any such unpaid reasonable costs, expenses and fees incurred by the Escrow 
Agent as cohtemplated by Section S(a) above until such time as such costs, expenses and 
fees have been paid. 

6. R~e.hts, Duties and Immunities of Escrow Agent Acceptance by the 
Escrow Agent of its duties under ttus Escrow Agreement is subject to the following terms 
and conditions, which all parties to t h s  Escrow Agreement hereby agree shall govern and 
control the nghtr, duties and immunities of the Escrow Agent. 

(a) The duties and obligations of the Escrow Agent shall be determined 
solely by the express provisions of this Escrow Agreement and the Escrow Agent shall 
not be  liable, except for the performance of such duties and obligations as are specifically 
set out in this Escrow Agreement. The Escrow Agent shall not be required to inquire as 
to the performance or observation of any obligabon, term or condition under any 
agreement or arrangement by Buyer and Sellers. The Escrow Agent is not a party to, and 
is not bound by, any agreement or other document out of which this Escrow Agreement 
may arise. The Escrow Agent shall be under no liability to any party hereto by reason of 
any falure on the part of any other party hereto or any maker, guarantor, endorser or 
other siplatory of m y  document or any  other person to perform such person's obligations 
under any such document. The Escrow Agent shall not be bound by any  waive^, 
modification, termination or rescission of this Escrow Agreement or any of the terms 
hereof, unless evidenced by a writing delivered to the Escrow Agent signed by the proper 
party or parties and, if the duties or rights of the Escrow Agent are affected, unless it shall 
give its prior written consent thereto. This Escrow Agreement shall not be deemed to 
create a fiduciary relationsiup between the parties hereto under state or federal law. 

@) The Escrow Agent shall not be responsible in any manner for the 
validity or sufficiency of th ls  Escrow Agreement or of any property delivered hereunder, 
or for the value or collectibility of any note, check or other instmment, if any, so 
delivered, or for any representations made or obligations assumed by any party other than 



the Escrow Agent. Nothmg herein contained shall be deemed to obligate the Escrow 
Agent to deliver any cash, instruments, documents or any other property referred to 
herein, unless the same shall have first been received by the Escrow Agent pursuant to 
this Escrow Ageement. 

(c) Buyer and Sellers will reimburse and m d e m f y  the Escrow Agent for, 
and hold ~t harmless agansr, any lossI liability or expense, including but not limited to 
reasonable counsel fees, i n c u e d  without bad faith, willful misconduct or gross 
neghgcnce on the pan of the Escrow Agent ansing out of or in conjunction with its 
acceptance of, or the performance of its dubes and obhgations under h s  Escrow 
Agreement, as well as the costs and expenses of defending agamst any c l a m  or liability 
anstng out of or relating to this Escrow Ageement. 

( d )  The Escrow Agent shall be fully protected in acting on and relyng 
upon any wntlen notice direction, request, waiver, consen\ receipt or other paper or 
document whch the Escrow Agent m good f a t h  believes to have been signed and 
presented by the proper party or parties 

(e) The Escrow Agent shall not be liable for any error ofjudgment, or for 
any act done or step taken or omitled by it in good faith or for any mistake in act or law, 
or for anythmg w h c h  it  may do or reham from doing m connechon herewith, except its 
own gross negligence or willful misconduct. 

(f) The Escrow Agent may seek the advice of legal counsel in the event of 
any dispute or question as to the construction of any of the provisions of this Escrow 
Agreement or its duties hereunder, and it shall incur no liability and shall be fully 
protected in respect of any action taken, ormtted or suffered by it in good faith in 
accordance with the Wntten advice or opinion of such counsel. 

(9) The parties hereto agree that should any dispute anse with respect to 
the payment, ownership or right of possession of the Escrow Account, the Escrow Agent 
is authorized and drected to retain in its possession, without liability to anyone, except 
for its bad faith, willful misconduct or gross negligence, all or any part of the Escrow 
Account until such dispute shall have been settled either by mutual agreement by the 
parties concerned or by the final order, decree or judgment of the Banlauptcy Court and a 
notice executed by the parties to the dispute or their authorized representatives shall have 
been delivered to the Escrow Agent seltlng forth the resolubon of the dispute, which 
notice Buyer and Sellers hereby agree to so execute and deliver to the Escrow Agent in 
the event that such an order, decree or judgment is obtained kom or issued by the 
Bankruptcy Court. The Escrow Agent shall be under no duty whatsoever to institute, 
defend or partake m such proceedings. 

(h) The agreements set forth in h s  Section 6 shall survive the resignation 
or removal of the Escrow Agent, the termination o f  h s  Escrow Agreement and the 
payment of all amounts hereunder. 
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7 Kesienation of  Escrow Aeent The Escrow Agent shall have the right to 
r e s i p  upon 30 days wntten notice to Sellers and Buyer In the event of such res~pat lon ,  
Sellers and Buyer shall mumally a g e e  upon and appoint a successor escrow agent 
hereunder by delivenng to the Escrow Agent a w - n e n  notice of such appointment. Upon 
receipt of such nouce, the Escrow Agent shall deliver to the designated successor escrow 
agent all money and othcr propeny held hereunder and shall thereupon be released and 
discharged honi any and all further responsibilities whatsoever under t h ~ s  Escrow 
AFeement, provided. however. that the Escrow Agent shall not be depnved of iu 
compensation earned pnor to such time 

If no successor escrow agent shall have been designated by the date 
specified in the Escrow Agent’s nolice, all obligations of the Escrow Agent hereunder 
shall nevertheless cease and terminate Its sole responsibility thereafter shall be to keep 
safely all property then held by it  and to deliver the same to a person designated by the 
other parties hereto or in accordance with the direction of a h a 1  order or judgment of the 
Bankruptcy C o w .  

8. ].Jotlces. All claims, notices, consents, objechons and other 
communications under th~s Escrow Agreement shall be in Writing and shall, except as 
otherwise provided herein, be deemed to have been duly p e n  when (I) delivered by 
hand, (ii) sent by telecopier (with receipt confirmed), or (iii) when received by the 
addressee, if sent by Express Mail, Federal Express or other reputable overnight delivery 
service, m each case, at the appropnate addresses and telecopier numbers as set forth 
below. 

ESCROW AGENT: 

-- 
BUYER: XO Communications, Inc. 

11 11 1 Sunset Hills Road 
Reston, Vlrginia 2019 
Telecopier: (703) 547-2025 
Attention: General Counsel 

6 



With a copy to 

Brown Rudruck Berlack lnaels 
120 West 45th b e e t  
New York, NY 10036 
Telecopier: (212) 704-0196 

(617) 856-8201 
Anenhon: Edward S Weisfelner 

Steven D Pohl 

c/o Allegiance Telecom, Inc. 
700 E. Bunefiield Road, Suite 400 
Lombard, IL 60148 
Telecopier: (630) 522-5250 
Attentlon: Mark B. Tresnowski, Esq. 

Executive Vice President, 
General Counsel and Secretary 

With a copy to 

Kirkland & Ellis LLP 
153 East 53rd St. 
New York, NY 10022 
Telecopier: (212) 446-4900 
Attention: Jonathan S.  Henes, Esq. 

Michael Movsovich, Esq. 

SELLERS 

(or to such other addresses and telecopier numbers as a party may designate as to 
itselfby notice to the other parties). Nohmthstanding any of the foregoing, any 
computation of a time period which is to begin after recelpt of a notice by the 
Escrow Agent shall run from the date of receipt by it. 

9. Successors. Th~s Escrow Ageement shall be binding upon and inure to 
the benefit of the parties hereto and their respective successors and assigns, provided 
th is Escrow Agreement may not be assigned by any party without the prior written 
consent of the orher parties, which consent shall not be unreasonably withheld. 

10. Severability. If any portion or provision of this Escrow Agreement shall 
to any extent be declared illegal or unenforceable by a couTt of competent jurisdiction, 
then the application of such portion or provision in circumstances other than those as to 
which it is so declared illegal or unenforceable, shall not be affected thereby, and each 
portion and provision of this Escrow Agreement shall be construed by rnodifylng or 
limiting it SO as Lo be valid and enforceable to the maximum extent compatible with, and 
possible under, applicable law The provisions hereof are severable, and in the event any 
provision hereof should be held invalid or unenforceable in any respect, it shall nor 
invalidate, render unenforceable or otherwise affect any other provision hereof. 



11. Amendments Except as set forth in Sections 3(e) and 3 ( f )  above, this 
Escrow Agreement may be amended or modified at any time or !?om time to time in 
m u n g  executed by the pal ies  io t h ~ s  Escrow Agreemen!. 

12 Govemine Law This Escrow Agreement shall be construed and 
interpreted, and the nghts of the parties shall be determined, in accordance with the 
substantive laws of the State o fNew York. wthout regard IO the conflict of laws 
pnnciples thereof or of any other junsdiction. 

1 3  ErrUSDlCTION. THE BANKRUPTCY COURT SHALL HAVE 
EXCLUSWE .RJRlSDICTION TO RESOLVE ANY AND ALL DISPUTES ARISING 
UNDER THIS ESCROW AGREEMENT AND EACH OF THE PARTIES HERETO 
HEREBY EXPRESSLY CONSENTS TO SUCH EXCLUSIVE JURJSDICTION. 

14 u r  No waiver of any provision hereof shall be effective unless made 
m writing and signed by b e  waving party. The failure of any party to require the 
performance of any term or obligation of this Escrow Agreement, or the waiver by any 
party of any  breach of t h ~ s  Escrow Agreement, shall not prevent any subsequent 
enforcement of such term or obligahon OJ be deemed a waver  of any subsequent breach. 

1 5 .  Headings. The headings and captions in this Escrow Agrrement are for 
convenience of reference only and shall not in any way affect the mearung or 
interpretation of h s  Escrow Agreement. 

16. counterparts. T h s  Escrow Agreement may be executed m any number of 
counterparts and by each of the parties hereto in separate counterparts (including by 
facsmile), each of which when so executed shall be deemed to be an original and all of 
w h c h  together shall constitute one and the same agreement. 

[Remamder of Page Lntentionally Left Blank] 
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h W i l u E S S  WHEREOF. h e  unders iyed  have eheculed t h s  Escrow Apeement as 
of the date fmi wnnen  above 

AI IEGlANCE TELECOM, LVC 

ALLEGkNCE TELECOM C 0 M P . N ’  
WORLDM: D E  

BY 
Name. 
Title: 

XO COMMLTNICATIONS, E W  

By: 
Name: 
Title: 

By: 
Name: 
Title: 

9 



ALLEGlknlCE 

SCHEDULE OF FEES 

To act as an 
Escrow Agent 

$,. ~ ~.~ , ~ - i  
Annual Administration Fee 

Covers acceprance of appointment as Escrow Agent including complete study of drafts of 
Escrow Agreement and all supporting documents in connection therewith, conferences 
untll the final Escrow A p e m e n 1  IS agreed upon and execuhon of final Agreement. 

Investments (ifapplicable) 

Per purchase, sale, redemption, maturity or exchange $I 

Wire Transfer of Funds s u  out going $,u incoming 

Charges for any services not specifically covered in this schedule will be billed 
commensurale w t h  the services rendered. Th~s schedule reflects charges that are now h 
effect for OUT normal and regular services and are Subject to modification where unusual 
conditions or requirements prevail, and does not include counsel fees or expenses and 
disbursements, which will be billed at cost. The fees of our counsel shall be due and 
payable whether or not the transaction closes 

pemainder of Page Jntentionally Left Blank] 







Base Worklne Capital Calculation 

Current Assets 
Accounts Receivable: 

Net of Shared Technolo@es (Net of allowance for doubtful accounts) 
Net of Shared Hosting (Net of allowance for doubtful accounts) 
Net of pre-Petition camer acce6s billings N R  v e t  of allowance for douhlfiil accoiints) 
Net of Level 3 Cornmumcations Integrated Solutions Network Purchase Apeemcnt (Net of 
allowance for doubtful accounts) 

Prepaid Expenses and other Current h s e w  
Preprud Rent and Leases - Net of Shared Technologies 
Prepaid Insurance 
Prepaid SeMces 

Current Liabilities: 
Accounts Payable 

Accrued Liabilities 

Net of Administrative Fees related to the Cases 
Net of Excluded 
Conlracts: 

Amvescap Group, Diddle Consulting Orcup. Ccndian Benefits 
Services. Cigna Behavioral Health, Cnnnecticiit Gcncral I.ife. 
Equiserve, M y  Benergy. Salomon Smith Barney. TMP 
Worldwide, The Hartford Financial Scwices. Vision Service 
Plan, Watson Wyatt & Company, KMC Telecom Primary Rate 
Interface Services Agreement 

Net of Shared Technologes and Shared Hosting related Paynhles 

Accrued Liabilities - 
Accrued Liabilities - 
Accrued Liabilities ~ 

Other -Ne t  of Shared Technologies arid Shared Hosting 
Legal - Net of Shared Technologies and Shared Hosting 
Audit Fees - Net of Shared Technolopcr and Shared Hosting 



(Signatures Continued) 

Accrued Customer Invoice Processing Fees -Net  of Shared Technologies and Shared 
Hosting 
Post-Petition Accrued Network Costs - Net of Shared Technologies arid Shored Hosting 



Exbibit H 

FOWM OF OPERjlTlNG AGREEMENT 

This OPERATIKG AGREEMEhT (“Aereement”) is dated as of 
~. . ~ ~ .  ~ ~ 

-.i .~-. ~ ~ , by Allegiance Telecom. Inc and its subsidlanes lisred as Sellers .~ .~~ . E 

on the signaturr page hereto (collecrivel~. “Sellers”). and XO Commmcanons ,  lnc . a 
Delaware corporation or its desiLmee (“Manaeer“) 

’r\WEFE4S. the Sellers and the Manager are parties to an Assei  Purchase 
Agreemen1 dated a o l f e b r u a p  IS. 2004 ( the  “ A s s e t  Puchase Amcement”) wherebv 
Manager has ageed  to purchase the Acquired Assets. consisting of the Early Funding 
Dale Assets and the Non-Transferred Assets, from Sellers, 

WHEREAS. on L 1, 2004 the Asset Purchase Agreement was 
approved by the Bankruptcy C o w  presiding over the Chapter 1 1  cases of the Sellers 
(“Bankn~ptcy Cw’’); 

WHEREAS, pursuant to the Asset Purchase Agreement, upon the Early 
Funding Date the Early Funding Date Assets and the Non-Transfemd Assets will be 
managed by Manager and, with respect to the Early Funding Date Assets. wlll be 
transferred to Manager upon receipt of the FCC Consents and, with respect to the Non- 
Transferred Assets, will be transferred to Manager bom tlme to time upon recelpt of the  
applicable State PUC Consents; 

WHEREAS, in order to ensure uruntermpted service to Sellers’ customers 
pendmg issuance of the State PUC Consents, and to avoid associated potential harm to 
customers, Sellers and Manager desire that Manager prowde management services to 
Sellers after the Early Funding Date, in c o n f o m t y  with the rules and polic~es of the 
FCC, the State PUCs and the terms and conditions of the Asset Purchase Agreement and 
h s  Agreement:, 

WHEREAS, this Agreement and the Asset Purchase Agreement are 
mtenelated according to their respective prowsions, and 

WHEREAS, the Bankruptcy Court has approved this Agreement in 
connection with its approval of the Asset Purchase Agreement. 

NOW, THEREFORE, in consideration of the above recitals and mutual 
promises and covenants contnned herein, the parties, intending to be legally bound. agree 
as follows: 

ARTICLE I 
DEFINITIONS 

Section 1.1 Definitions. Each term capitalized herein and not otherwise 
defmed shall have the meaning assigned to it m the Asset Purchase Agreement. 



"Earlv Fundng Date Assets" means the Acqulred Assets w h c h  would not 
be considered "Non-Transferred Assets" as of the Early Funding Date under Section 2.5 
ofthe Purchase Apeement 

ARTICLE n 
APPOINTMENT AND TERM OF THE AGREEMENT 

Section 2 1 AuDointment. Expenses 

(a) Manager hereby agrees, on the terms and condmons set forth 
herein, io provide management services to Sellers so as to meet any and all ongoing 
obligations associated with the Early Funding Date Assets and the Non-Transferred 
Assets, including obligat~ons of Sellers to their respective customers pursuant to existing 
contracmal relationshps and to any new customers that may from time to time purchase 
such services born Sellers or their respeciive customers, m compliance with the 
Communications Licenses. The duties of Manager under h s  Agreement shall include: 

Providing all operational personnel necessary to the 
operation of the Early Funding Date Assets and the Non- 
Transferred Assets: 

Collectng all accounts receivable, rendering all bills, 
processing all credit card charges and keeping books and 
records substantially in accordance with Sellers' standard 
practices pnor to the Early Funding Date; 

Providing all technical resources necessary to operate the 
Early Fundmg Date Assets and the Non-Transferred Assets 
to provide a s e m c e  quality level substantially consistent 
wth the service quality level Sellers provided pnor to the 
Early Funding Date; 

Monitonng all of the administnative and governmental 
notice, filing, tax, fee and permit requirements with respect 
to the Early Funding Date Assets and the Non-Transferred 
Assets (other than any notices, filings or fees associated 
with the transfer of the Communications Licenses kom 
Sellers to Manager or other disposition of the Sellen' 
assets, including the Communications Licenses which are 
addressed in the Asset Purchase Agreement) and, when 
such notices, reports or fees fall due, Manager shall submit 
to Sellers those notices, reports or invoices for Sellers lo 
remit to the appropriate agency (together with instructions 
for remission and payment reimbursing Sellers for any fees 
or taxes Sellers must pay such agency); and 

2 



(v) Doing all h g s  commercially reasonable to carry out the 
flulies of operating and r n a n a p g  the Early Fundlng Date 
.4ssels and the Non-Transferred Assets in a manner 
subs~an:iallp similar to that of Sellers prior to the Early 
Funding Date. 

fi) Consisten1 w t h  Manager’s obligations under the Purchase 
Apreemeni. Manager hereby agrees io pay d u n g  the Term such newly-accrumg actual 
costs and expenses of the ongoing operations of the Business Manager shall either pay 
:he same directly. or reimburse Sellers for (within fifteen ( 1 5 )  days of receipt of an 
invoice therefor), all such costs and expenses. 

(c) Manager hereby agrees in Furtherance of its obhgations hereunder 
to ensure that, not later than the Early Funding Date, it will fund an account at a 
commercial bank selected by Manager and reasonably acceptable to Sellers with at least 
Three Million dollars (S3,000,000) in cash (the “Reserve Account”) from whch.  dunng 
the Term, funds may be withdrawn by Sellers, in consuliation with Manager, to pay 
amounts required to be paid pursuant to Section 2.1 whch  are due and owing but which 
Manager has  failed to pay within ten (10) days notice IO Manager of Seller’s demand Io 
do so (which 10 day penod shall he tolled dunng any penod in whch  Manager and 
Sellers are attempting to resolve any dispute as  to the validity of any such expense). In 
the event that any funds (and any accumulated earnings thereon) shall be on deposit m 
the Reserve Account at the conclusion of the Term, and all accrued and unpaid costs 
required to be paid pursuant to Section 2.1 shall have been paid, any balance may, upon 
five (5) days’ written notice to the Sellers, be the property of and may be withdrawn by 
Manager. 

(d) In the event that the Sellers shall be held liable for any costs or 
expenses required to be paid by the Manager pursuant to this Agreement for which the 
funds deposited in the Reserve Account are insufficient, the Manager hereby agrees to 
indemnify the Sellers for all such costs and expenses. 

ARTICLE III 
MANAGEMENT OF THE BUSINESS 

Section 3.1 During the Term, the Manager shall have the duty to 
manage the facilities and operations authorized under the Communications Licenses on 
behalf of Sellers in the operation of the Early Funding Date Assets and the Non- 
Transferred Assets consistent with the provisions of this Agreement and subject to 
Sellers’ continued ownership and control of the Early Funding Date and the Non- 
Transferred Assets and Sellers’ reasonable supervision and direchon. Manager hereby 
agrees to report regularly to Sellers’ designee the status of the operations of the Business. 

Section 3.2 Sellers and Manager desire that this Agreement and the 
obligations performed hereunder be in full compliance with (i) the terns and conditions 
of the Communications Licenses; (ii) the Communications Act of 1934, as amended (the 
“Act”); - (iii) all applicable rules, regulations and policies of the FCC and the State PUCs; 

3 



and ( IV)  any other applicable federal. state and local law or rep labon.  I t  is expressly 
underslood by Sellers and Manager that nothing in t h ~ s  Ageement IS lntended to give 
Manager m y  nght which would be deemed to constitute a umsfer of control (as i s  
defined in the Act andlor a n y  applicable FCC or state rules, rep lauons  or case law) by 
the Sellers of any of the Communications Licenses or Non-Transferred Assets kom 
Sellers to Manager I O  the extent prohjbited by the applicable Law, rules or replatlons of 
any state or Stale PUC 

Seciion 3.3 Manager achowledges and a p e s  that Sellers have c e n a n  
nghis and oblipations pursuant to the Commun~cations Licenses with respect to activities 
authonzed iherewider, which include compliance with the Act, and the rules, r e p l a t ~ o n s ,  
and policies of the FCC and the Stale PUCS The sermces provlded bv Manager 
hereunder are not intended to diminish or resmci Sellers’ compliance with their 
respective oblipations under applicable law or before the FCC or the Slate PUCs, and this 
Agreement shall not be consmed to dimirush or interfere w t h  any Seller’s obligation or 
abilie lo comply with the rules, regulations or directives of any governmental or 
j~uisdictional authonty with respect to the Communications Licenses OJ the Early 
Funding Date Assets or the Non-Transferred Assets. 

Section 3.4 At he i r  discretion and at their expense, Sellers may 
conduct penodic audits (dunng normal business hours, upon reasonable notice, and in a 
manner so as not to interfere unreasonably with the operation of the Business) of 
Manager’s management of the Business to ensure compliance in all material respects 
with the Communications Licenses and applicable federal, state and local law or 
regulation In addition, the Sellers shall have access and authority to inspect the 
equipment and related hardware that is requued to transrmt and/or receive 
klecommurucations, including but not limted to network facilities, switctung equipment, 
customer premises equipment and testing equipment, for any reason, including but not 
limrted to determining whether under the Manager’s management, the Early Funding 
Date Assets or the Non-Transferred Assets are operating in a manner that violates the 
terms of this Agreement, the Act or the FCC’s or State PUC’s rules, regulations, or 
policies or is otherwise operating in a harmftl or unlawfi~l manner. 

Section 3.5 Manager shall be responsible for providing the 
management semces  m compliance with the Sellers’ existing tariffs and service 
conhcts ,  and all applicable law, including, without l h t a t i o n ,  tanffs in effect from t ime 
to time. Manager shall perform the management services in a professional manner and in 
accordance with all applicable professional or industry standards. 

Section 3.6 The parties shall both have the right to use the Seller Marks 
during the Term (as hereinafter defined). Pendmg the receipt of any necessary regulatory 
approvals of any Govenunental Entity with jurisdiction, the Manager shall take 
reasonable steps to maintain the distinct identities of the Sellers using each such entity’s 
name and logo in all billing and other correspondence on behalf of the Sellers, 
rnamtaining accurate accounting books and records of operations for the Non-Transferred 
Assets separate kom the Manager’s accounting books and records of operations for other 

4 



assels and following such other procedures as the panles may mutually a p e e  upon 60m 
lime to hme 

Secuon 3 7 Sellers shall remm a reasonably sufliclent number of 
qualified employees to supervise and assis1 in  the operation of the Early Funding Date 
Assets and tht Kon-Transferred Assets and meet Sellers’ associated r e p l a l o p  
respons~b~lities, BS desi-mated herein and in the Transition Plan 

ARTICLE n’ 
COMPENSATION 

Section 4 1 4s consideration lor Manager providmg Sellers the 
management services descnbed hercin. Sellers a p e e  10 pay to Manager a monthly fee 
i“M;u?a_eemeg&e”) equal to h e  sum of (x) hlanager’s costs incurred in providing the  
management semces  as to those Early Funding Date Assets and Non-Transferred Assets 
b a t  have not yet become Acquired Assets a.s descnbed in Section 6.1 (including, wthout 
I Im~ta t~on.  Manager’s own out-of-pocket expenses and any of Sellen’ costs that are 
reimbursed by Manager pursuant to Section 2.l(b) above) (“Manaeer’s AeaeEate 
Monthlv Expenses”) plus (y) 30% of Manager’s Aggregate Monthly Expenses. Manager 
shall be paid solely out ofthe revenue generated by the Early Funding Date Assets and 
the Yon-Transferred Assets for such month (the “Monthlv Fee Receipts”), collectible by 
Manager solely from cash receipts related I O  the Early Funding Date Assets and t h e  Non- 
Transfcrred Assets. In any month during the Term rn which the Monthly Fee Receipts 
are not equal to or in excess of the Management Fee, Sellers will not have any obligation 
to pay Manager any additional amount or reimburse Manager for any costs or losses 
associated with the Early Funding Date Assets or the Non-Transfened Assets in excess of 
such receipts (“Pavment Shortfall”), provided that to the extent Monthly Fee Receipts in 
any month exceed the Management Fee otherwise due to Manager hereunder (“Excess 
Payments”), such Excess Payments shall, first, be applied to reduce Payment Shortfalls in 
prior months, if any, and second, any resldual Excess Payment amounts shall be held in 
escrow to be applied to Payment Shortfalls in h t u r e  months, if any. Upon termination of 
this Agreement any cash receipts ftom customerS in excess of the Management Fee shall 
be remined to Sellers. Notwithstanding the foregomg and as  described in Section 6.1, all 
cash and other revenue generated after the Closmg Date 6 o m  Acquired Assets is solely 
h e  property o f  the Buyer. Sellers and Manager agree to review the fee set forth above on 
a monthly basis and to negotiate in good faith a modification to such fee to reflect 
changing circumstances or operating results. 

ARTICLE V 
COMPLIANCE WITH APPLICABLE LAWS 

Section 5.1 

(a) 

Compliance with Aoplicable Laws and Remlations 

Manager agrees that, in connection with providing the 
management services hereunder, i t  shall comply in all material respects with ail 
applicable laws, ordinances, rules, regulations, and reshctions, including but not limited 
to the Act, the FCC’s and State PUCs’ rules, regulations, and policies, and local 
ordinances. 
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(b) Manaeer and Sellers r ecogme  that Sellers reman ulumately 
responsible for compliance with b e  terms of the Cornmumcations Licenses In that 
regard, the Manager shall not, without the prior collsent ofthe Sellers, such consent not to 
be unreasonably withheld, t i e  the following actions with respect to the Early Funding 
Date Assets and the Non-Transferred Assets: 

enter into, modify, intenhonally breach or terminate any 
matenal a p e m e n 1  relating to the Early Funding Date 
Assers and the Non-Transferred Assets, other than in the 
ordin- course of business; 

sell, assign, lease, transfer or otherwise dispose of any 
rnaienal Early Fundlng Date Asset or Eon-Transferred 
Asset or purchase or otherwise acqmre any assets for the 
Sellers except for non-rnatenal assets acquired in the 
Ordinary Course of Business; 

alter or change in any material respect the Sellers’ 
accountlng procedures or accounting prachces, including 
their practices with respect to the maintenance of working 
capital balances, maintenance of inventory and wnte- 
downs and charge-offs of accounts recnvable, collection of 
accounts receivable, payment of accounts payable and cash 
management practices generally; 

mitiate, settle or temnate  any material litigation relating LO 
the Early Funding Date Assets or the Non-Transferred 
Assets or waive any matenal nghts of the Early Funding 
Date Assets or the Non-Transferred Assets; 

demote or terminate any employee of the Sellers; 

hue any employee for the Sellers; 

delay or hinder the deployment of network facilities in 
accordance with the existing network deployment plans 
relating to the Non-Transferred Assets; or 

cause the Sellers to take any action or neglect to take any 
action which would constitute a default under this 
Agreement or the Asset Purchase Agreement. 

(c) The parties mutually expect and agree that Manager will immediately 
take all actions reasonably required to optimize the networks and business operations of 
Sellers, and to realize all reasonably achievable network and operational savings and 
efficiencies. For purposes of Section 5.l(b) above and Section this S.l(c), it IS agreed 
that it would be unreasonable for Sellers to withhold consent for any actions of Manager 
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undenaken to acheve such network and business operational optimization and savings, 
or to otherwise acheve  matenal expense savings so long as such achons m a n t a n  a level 
of service quality substantially substantially consistent wth the level of service quality 
prowded by Sellers pnor IO the Early Closing Date Notwithstanding the foregoing, 
Manager shall take no action (w411hout Sellers’ consent. which shall not be unreasonably 
xqthheld) in conflict with any prowsion ofpurchase Agreement. 

I,d) The parties hereby a g e e  that iMana_eer shall request Sellers’ consents 
IO the actions referenced in Secnons 5.1@) and 5 . l (c )  above in writing to a person or 
persons IO be desipared by Sellers For purposes of thus Section 5, notice and consent by 
any pany can be achieved by elecuoruc mail. Unless rhe Sellers refuse in wrinng to grant 
consent within one ( 1 )  Business Day of receipt of a request for consent by Manager, 
consent will be deemed granted.(e) Sellers shall be responsible for the filing of all 
applicauons, reports, correspondence and other documentation wLh the FCC or the State 
PUCs relating to the Early Funding Date Assets or the Non-Transferred Assets;prowded, 
however, that Manager shall cooperate in Sellers’ preparation of such filings; and 
provided, furher ,  that Manager shall reimburse Sellers for all reasonable out-of-pocket 
legal fees and other expenses mcurred in connection with such applications, 
correspondence and other related matters. Manager shall provide upon Sellers’ 
reasonable request any  information which will enable them to prepare any records and 
reports required by the FCC or the State PUCs and other federal, state or local 
government authonties 

(0 Manager shall not make any rmsrepresentation as to the holder of 
any of b e  Communications Licenses or as to the representative of Sellers before the FCC 
or the State PUCs. 

Section 5.2 Obligation to Renevotiate Ln the event of any order or 
decree of an admirustratwe agency or court of competent junsdiction or any other action 
or determination by any Governmental Entity, including without limitation any material 
change in or clarification of FCC or State PUC rules, policies, or precedent, that would 
cause t h s  Agreement to be invalid, in whole or in part, or violate any appllcable Law, or 
if the staff of any State PUC has advised the parties, orally or in writing, that the review 
of any request by  the parties for authority for the transactions contemplated hereby will 
be inordinately delayed or will likely be determined adversely to the parties, the parties 
will use their respective reasonable efforts and negotiate in good faith to modify this 
Agreement to the minimum extent necessary so as to comply with such order, decree, 
action or determination andor remove any controversy identified by such Government 
Entity without material economic detriment to either party, and to effect the original 
intent of the parties as closely as possible in a mutually acceptable manner in order that 
the transactions contemplated hereby be consummated as onginally contemplated to the 
fullest extent possible. Thls Agreement, as so modified, shall then continue in full force 
and effect. If after fulfilling the obligation to renegohale sel forth in this section, the 
parties mutually determine that they cannot modify t h ~ s  Agreement to comply with a 
Government Entity order, decree, action, determination, or remove a controversy 
identified by such State PUC, Manager may elect not to pursue the transfer or assignment 
of any affected Non-Transfemd Assets. 



.4RTICLE VI 
TERM 

Section 6 1 This Agreement shall commence on the earlier of 
the Early Funding Date and the Closin_e Date and shall expire upon the earlier to occur of 
( x )  the transfer or assignment of all Acquired Assets, includng as applicable all State 
PLc  Licenses associated therewith. lo the b!ana_eer pursuant to the terms and subject to 
the condirions of rhe Asset Purchase .4g~eement or to a lhird pany pursuant to Section 6 2 
below, or (y) the six (6) month anruversan. of the Early Funding Date; provided, however, 
:hat. i n  the event and on the date that this AgJccmeni expues pursuant to clause (y) above, 
[hen. to the extent that any Slate PUC Consent. as applicable. has  not been obrained. h e  
.4,geeinenl shall automatically renew. AS necessary, foor two ( 2 )  additional successive 
three (3) month penods with respeci to thr h’on-Transferred Asset. until the lasr of such 
State P11C Cnments I S  obtaned and an!. Non-Transferred Assets subject to such State 
PUC Consents hove been transferred or assigned to the Manager (the imtial term and any 
extensions thereof are herein referred 10 as the “m”), unless, afler fulfillmg its 
obligation to renegonate set forth in Section 5 2 above. the Manager determines that the 
parties cannot modify this Agreement to comply w t h  a Government Enbty order, decree, 
ilction, determination or remove a controversy identified by such Governmental Entity 
and Manager elects not IO pursue the transfer, assignment or reauthonzation of any 
affected Non-Transferred Assets. Notwithstanding the foregoing or any other prowsion 
of t h ~ s  Agreement, upon the Closing Date and the transfer of the Early Funding Date 
Assets to Manager, the Early Funding Date Assets shall be considered Acquued Assets 
under the Asset Purchase Agreement and shall no longer be subject to this Agreement; 
and provided further that upon the receipt 6om time to time of all necessary consents or 
approvals horn any State PUC applicable to the Non-Transferred Assets, and the transfer 
of the Non-Transferred Assets relating lo such State PUC Consent by the Sellers to the 
Manager pursuant to Section 2.5  of the  Asset Purchase Agreement, such Non-Transferred 
Assets shall be considered Acqured Assets under the Asset Purchase Agreement and 
shall no longer be subject to this Agreement. 

Section 6.2 Sale and Disposition of Proceeds. Manager may at any 
time designate an alternative purchaser of some or all of the Non-Transferred Assets, and 
upon Sellers’ consent (such consent not to be unreasonably withheld) Sellers shall use 
commercially reasonable efforts to transfer such assets to the alternative purcbaser, with 
all costs and expenses incurred in connection therewith to be borne by  Manager, and 
promptly pay over to Manager the net proceeds of such sale. Lf any Non-Transferred 
Assets are not transferred to Manager within six (6) months of the Closing Date, then, 
subject to the provisions of Sechon 6.1, after that date Manager may give notice to 
Sellers of an intent to terminate this Agreement, and Sellers shall promptly thereafter take 
actions, at Manager’s expense, to reasonably dispose of any remaining Non-Transferred 
Assets, and remit any proceeds arising therefrom to Manager. 

ARTICLE VI1 
MISCELLANEOUS 

Section 7.1 Amendment and Modification. This Agreement may be 
amended, modified or supplemented only by written agreement of Sellers and Manager, 



Section 7 2 W a w  of Compliance. Consents Except as otherwise 
provided in t h s  Agreement. any failure of any of the panies to comply with any 
obligation, covenant or conditlon herem may be waved by the parry enhtled to the 
benefits thereof only by a wnnei- i n s~umen t  signed by the party pan tmg  such waver,  
but such waver or failure to m s i s ~  upon smct compliance with such obhgation, covenant, 
or condition shall not operate as a waiver of or estoppel with respect 10 any subsequent or 
other failure 

Section 7 3 N O I I C ~ S  Unless otherwise provided herein, any notice, 
request, instruction or other document to be given hereunder by any party to any other 
parry shall be in w t i n g  and shall be delivered in person or by couner or facsimde 
rransmission (wi th  such facsimile transm~ssion confirmed by sendmg a copy ofsuch 
notice, request, instruction or other document by cenified mail, retum receipt requested, 
or overnight mail) or maled  by certified mail, postage prepaid, return receipt requested 
(such maled  nohce to be effective on the date such receipt is acknowledged), as follows: 

It’ to Sellers: 

c.io Allegance Telecom, Inc. 
700 E Butterfield Road, Suite 400 
Lombard, IL 601 48 
Attention. Mark B. Tresnowski, Esq 

Executive Vice President, General Counsel and 
Secretary 

Fax: (630) 522-5250 

With a copy to (whch  shall not constitute notice): 

Kirkland & Ellis LLP 
153 East 53rd 
New York, NY 10022 
Attention. Jonathan S. Henes, Esq. 

Fax: (212) 446-4900 

and 

Michael Movsovich, Esq. 

Swidler Berlin Shereff Friedman LLP 
3000 K Street, W ,  Suite 300 
Washington, DC 20007 
Attenfon: Jean L. I d d o o ,  Esq. 

F a :  (202) 424-7645 

If to Manager 
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